IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.927 OF 2022

DISTRICT: Thane
SUBJECT : Transfer

Shri Bashir Ahmed Karim Shaikh

Age:- 56 years , Occ. Transferred from the post
of Kolsewadi Police Station, Kalyan, Dist. Thane.
R/at 303, Sunshine Apartments, Thane-Belapur
Road, Kalwa, Thane.

~— N — — ~—

... Applicant

Versus

1. The Commissioner of Police, Thane Police )
Commissionerate, having office at Thane. )

2. Mahendra R. Deshmukh, Aged : Adult, )
transferred from Control Room, Thane city )
in place of the Petitioner as Senior Police )
Inspector, Kolsewadi Police Station, Kalyan )
Dist. Thane. )..Respondents

Shri Arvind V. Bandiwadekar, learned Counsel for the Applicant.
Smt. Kranti Gaikwad, learned Presenting Officer for the Respondent.

Smt. S. V. Gutte, learned Counsel for Respondent No.2.

CORAM : A.P. Kurhekar, Member (J)
DATE : 21.03.2023.

ORDER

1. The Applicant has challenged the transfer order dated 22.08.2022
whereby the PEB at Commissionerate level, Thane transferred him from
Kolsewadi Police Station to Special Branch, Thane City exercising the

powers under Section 22N(2) of Maharashtra Police Act.
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2. Briefly stated facts giving rise to O.A. are as under:-

The Applicant is serving as Police Inspector on the establishment
of Respondent No.1 - Commissioner of Police, Thane. He was transferred
from Jalgaon to Thane and consequent to it, the Commissioner of Police,
Thane by order dated 22.10.2021 posted him as Sr. P.I. at Kolshewadi
Police Station. He claims to be entitled to two years tenure at the said
Police Station. However, the PEB at Commissionerate level transferred
him from Kolsewadi Police Station to Special Branch, Thane City by
transfer order dated 22.08.2022 on the ground of default exercising the
powers under Section 22N(2) of Maharashtra Police Act. The Respondent
No.2 by same order dated 22.08.2022 is posted in place of the Applicant.
Being aggrieved by it, the Applicant has filed present O.A. inter-alia
contending that he is transferred without there being any such
administrative exigency or special case as contemplated under Section

22N(2) of Maharashtra Police Act and transfer is bad in law.

3. The Respondents resisted the O.A. by filing Affidavit in Reply
justifying the transfer order inter-alia contending that in view of default
report submitted by the Deputy Commissioner of Police, Zone-3, the PEB
in its meeting dated 22.08.2022 took the objective decision to transfer
the Applicant from Kolsewadi Police Station to Special Brach, Thane City
and accordingly, he was transferred and in his place, the Respondent

No.2 was posted.

4. Shri Arvind V. Bandiwadekar, learned Counsel for the Applicant
sought to assail the impugned transfer order dated 22.08.2022 inter-alia
contending that Applicant is transferred on alleged default report
submitted by the Deputy Commissioner of Police but there is no such
deliberation or discussion of alleged default attributed to the Applicant
in Minutes of PEB and in absence of any such deliberation and
reasoning in the Minutes of PEB, the order of transfer is punitive and
liable to be quashed. He further raised the issue of non-holding of
preliminary enquiry in respect of alleged default report in terms of
Circular issued by the DGP on 07.10.2016 and 08.11.2017 which were
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issued on the basis of decision rendered by the Tribunal as to the steps
required to be taken for mid-term and mid-tenure transfer on the basis

of complaint or default.

5. Per contra, Smt. Kranti Gaikwad, learned Presenting Officer as
well as Smt. Gutte, learned Counsel for Respondent No.2 has pointed
out that transfer being incidence of Government service, the Applicant
has no legally vested right to stay at Kolsewadi for specific period and
the PEB at Commissionerate level is the competent authority to transfer
him even before completion of his normal tenure where administrative
exigency warrants the same. According to them, in view of default report
dated 01.07.2022 and 14.10.2022 (page 69 and 71 of PB), the PEB took
the decision to transfer the Applicant from Kolsewadi Police Station to

Special Brach, Thane City.

6. In view of the pleadings and submissions, the issue posed for
consideration whether impugned transfer order dated 22.08.2022

deserves interdiction by the Tribunal.

7. Before proceeding ahead on merits of the case, at this juncture it
would be apposite to look into the provisions of Maharashtra Police Act
particularly amendments made therein in pursuance of directions given
by the Hon'ble Supreme Court in (2006) 8 SCC 1 (Prakash Singh &
Ors. V/s Union of India & Ors.).

8. True, a Government servant holding a transferrable post has no
vested right to continue at one place or other and is liable to be
transferred from one place to other. Now, the transfers of Police
Personnel are governed and controlled by the provisions of Maharashtra
Police Act in which normal tenure of Police Personnel and procedure for
mid-term and mid-tenure transfer is laid down. Here, reference of

Section 22N is material which is as under:-
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“22N. Normal tenure of Police Personnel, and Competent Authority [(1)

Police Officers in the Police Force shall have a normal tenure as

mentioned below, subject to the promotion or superannuation:-

(a) for Police Personnel of and above the rank of Deputy
Superintendent of Police or Assistant Commissioner of Police a
normal tenure shall be of two years at one place of posting;

(b) for Police Constabulary a normal tenure shall be of five years at
one place of posting;
(c) for Police Officers of the rank of Police Sub-Inspector, Assistant

Police Inspector and Police Inspector a normal tenure shall be of
two years at a Police Station or Branch, four years in a District
and eight years in a Range, however, for the Local Crime Branch
and Special Branch in a District and the Crime Branch and
Special Branch in a Commissionerate, a normal tenure shall be of
three years;

(d) for Police Officers of the rank of Police Sub-Inspector, Assistant
Police Inspector and Police Inspector a normal tenure shall be of
six years at Commissionerate other than Mumbai, and eight years
at Mumbai Commissionerate;

(e) for Police Officers of the rank of Police Sub-Inspector, Assistant
Police Inspector and Police Inspector in Specialized Agencies a
normal tenure shall be of three years.]

9. Thus, there is fine distinction between Section 22N(1)(c) and
22N(1)(d). In present case, the Applicant being Police Inspector at Thane
Commissionerate, Section 22N(1)(d) would apply and his tenure shall be
six years at Thane Commissionerate. Here notably, there is no specific
reference of tenure at one place of posting alike Section 22N(1)(a) or
22N(1)(b). On other hand, as per Section 22N(1) (d), the tenure of police
officers of rank of PSI, API and PI shall be of 6 years at Commissionerate
other than Mumbai, and 8 years at Mumbai Commissionerate. Suffice to
say, the tenure of Applicant being Police Inspector is six years in a
Commissionerate and not at particular place of posting. This distinction

needs to be borne in mind.

10. Whereas, as per Section 22N(2) of Maharashtra Police Act in
exceptional case, in public interest and on account of administrative
exigency, the Competent Authority is empowered to make mid-term
transfer of Police Personnel. Thus, in present case, the PEB at

Commissionerate level invokes Section 22N(2) of Maharashtra Police Act.
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11. Now, turning to the facts of present case, the PEB at
Commissionerate level in its meeting dated 22.08.2022 took the decision
to transfer eight Police Personnel including Applicant stating that their
transfers are necessitated in public interest, special case and for
administrative exigency in the light to complaints received by the
department. True, there is no further detail discussion as to what are
the complaints or lapses or default attributed to Police
Personnels/Applicant for their transfer. The minutes of PEB are as

under:-

" ABRISE Qe SifelfeiA- 9999 ALhlet et 29 & (9)a (?) 3ieadd qra SiferasrRrar
TR B, SNGFAIET FANAZT QAT IR FH3e5 AleA] Tz, ey aia a
geonfaas s asta ara S dFiE 35t a HIAE @ JeIRlE HRARAT a3d
HAIH TIEEBIE FEUE Q3T AT SIEEBIIAT A2 &37el FNICHE AHE ABAD QAT
g a Qetie ferdleies Jid &ie TAAAR Facea AT ecel HITISET ool
8% S 308,

12. True, the PEB ought to have recorded some reasons about lapses,
default attributed to the Applicant. However, this is not a case where
transfer is effected without there being any such material on record. In
transfer matters, even if, the reasons are not recorded elaborately, the
Tribunal requires to see contemporary record to find out whether there
was any such administrative exigency or public interest for such transfer
and also to find out whether the committee has made objective
assessment of this situation. Needless to mention, once the record
discloses existence of subjective satisfaction, in that event, subjectivity of
satisfaction cannot be looked into by the Tribunal in limited judicial

power of review.

13. As regard alleged default, the Respondent No.1 placed on record
the default report dated 01.07.2022 and 04.07.2022 submitted by Shri
Sachin Gujal, the Deputy Commissioner of Police, Zone-III, Kalyan
within whose jurisdiction, the Applicant was working. In both the
default reports, the Deputy Commissioner of Police attributed various
lapses of nonperformance and dereliction in duty. The lapses are as

under :-
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"9. UieltH oW FEEd DHIUCHE! UBRY 3 & Al AEUR ABA AeEd
doldas! Bl AT Jfep Gl JeHIA ARWDEN AT FE! ABD JT Getedl 3R
TEAA SO gRatcliet 3 Eea A5 ITCH HRUNEA BT 3T 313, A
SRAAEE! BlBAAE! UEHA S0 Faald g AH, HTh-Y, AR Ald UABE
FEA A, B gd A B TS R R & SPIR Fesaisl HeA 3 AidABg
¢8,880/- % T FPIRE Alg FZAA Hal A I3 SRHAA Dbell 3. ARTEA
auifel/BlesAQE! U3, Al 5Bl BRTCRI U3l B.£8C9/02, Relis 02.99.
R029 3FT FART AR THOEEA HBdel SAAGE Gl 9 & S
DG FETHAT AGR Blet TG

2. REUA DHIBAAE! TCHA I IRA §89/9, HEM Bt 3R, 38 TAT
0(9/93 /209 AT 98:9¥ Al TR Aa AT IGE! IFCE HWAA el 3@, AT
JEEAAA =T &l A 009.00 Al A JARW =Selt A JeaAr ieiE et
gga qUifel Afell IA: STARRAG! HT IJA BN HHA HEERA 3Rt Wl
SMUBRY/ FACRE AR AlHls BRIAE HRETRE! Aifdd R qrd &,
SAMBEE AR, AR TScicAT Healdl G0 e, B0l d aRtaial Azl 2o el
FHRIAE 0 3 Bl EUAD FgEd TSUN- AFAD BCHAEd HEHS A
&ga 3uet TEEd FHEA BTG U B.9385 /029, &@iw 0¢/9R/0R9 @A
FARA HRUTEA BBt SAACE et e T EUEA! BIUAE! T FEATHT
JATER Bttt STIEN.

3. YA BlBAATS! VAIA SR IHATMANA AT HAeHld 90T ST
THA A RMAlaR 3, 0.3 989 A HEHA B TAW HRATE HUAAIG! TZad
AER HROAEA BB RAAGN AABZHA BV SIA Ul BRAT HOEEA
U@ AR WHl/BCo 3MMeb 3R Afell 3@ AR bl AT INEATAER
qUIfet/ Pl Welt ol JATT HURI 30 3M@AH HAAE! HAR J A
B q UIES AR FUA QR Dett a aAd WelA Sod Ulcsel BRaAE uied T
FgUE Qifer/ At o W3ufei gotta i &t @ TEEd SHEte HREE U
$.839%/20%9, &l 0]/05/20R 3T FAA HRUNEA Hoslde! SATAEGEL
(el e TEA TSR DIOAG! B FAR AGR DBl G

3. A 1. a3 33 A AW segdd ot 36 Aep, AT A.Q.BRET 9989 A
HEAA §Y @A R AW HAZ, HAZ TR, 3 d IEWEE A Segaga kaisw 9¢.
9.20%2 USU BI[/UR THEA 3 3. AR [H.3.39A 3 §[/UR dlenald
BHIBAAE! UICA S0 EAIA §GRUR Holeiak 2 Algedid 30d [deauRarE ydet &hat
A qral A JEBEAR SRR YA HHel alddielell AR bHel ATAHAT
FHAE BlTEd ULIC.IRA 936/, HL.3.[.BAH 88R, B9, B0& UAM! IEE! SRAA
HIAA 3T 3@, A T gl A iR TaHURE A= 3ifeeid
SMUBHRY/3ACER AR TN FREE0 AAE i IR Iah AAAEA
HE BRAGENA T B.RYER/0R, f&eties 30/03/2032 @A FARN AR
FROAEA BB SAAEE! el AHE @A EUEA BTG B FARA AR
Hotctl ellaL.
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Uebadld 3RIEA S13a HTaiel 3EuoTE auife, sit.aefiR o, dleAaE! Wel
XeE AR aRe 3fdR Jie B Releen Jastiens Solagds geial &
BBFAAE WA T IHR HEBR T TR UEER daEEd e =
3BFA ABAH ASTHAEESRUE ddel 31 Aldel Al icmes Preaeionel HrElag! oA
it 3ug.”?

(Page No.69 of O.A.)

BHIBHAAE! WA T HHIA HF AoT.5.¢3/022, WA 908 TR SRR
fGaties 93/6/2022 Sl 02:98 AL IFE HIUAW 3N 3@, AHZ THWMAA FAAA
AN TR FAR FF IEEHAR BRI, @ 9¢ ad A avla © avtuga T
ATEAR dAa fam aEkes, s, thile Bo gid 3Rc= aidHs fda A
e Baama 38 FAFHA BN Dett 3@, AT UBR 81 Al SRR Azaid
3187k IAHUEI I[GE! AAAE! I[eE! THA Bl AG!. RTdest AG 9e1R Teatdt Afgalt
st @l 91, aulfel/BlaAATE Aisll dlcehlcs AR BRUAATH BAC0l ARAh AAGI
EEA HfFl Boateh AR, AT THSNT BRUCDBSH Ul TN I3 B
FHel FORA AR TREAEEA B U3 S.H.8833/22, [€.9%/8/0% 3@
HHEE JEATIA J[CTRA AGR Betell G

REUA 3T 31T BTN DlaAAE! A W@ AA IRA. ... HEAD
30§, 309§, 3Y YA I[eE! MEdE SRHASA HOAA H(ell. REE AL FHEER aAd
TEHA SO B et AP TR ThIA G aHY 0@l Tt S
uRuedt AR Teazn e Raie 9%/6/01R sk HBAAE WA T gaatd
ST @ GBI Ugl/ATCA ddilel Al ST BT A Bld. Jed A
el o 3NTBHA THSI BRI Rl avteien g Jaau et g sran ot 20
AEHA SMARTA AT AP Dt TG, RAtHAE 3D JETH AR 3D B
Blote eael 3@ e 9200 d 9800 JRHEHHBR AzHEN A 2. add Aal
HHD FCARE BIA A, AR Aldent FHAeon-a idenaed aitd SGHBATE
3fe died Adad dictd oA Sttt JtufeE Json guiadt el Svel. AR

AAld RIAE HHD T STHAT Bl TN/ BIBAAE! Alett Fd:F EERA
q0 3L AN A Allgedl I arat fetonz=n (SID) sittew-Atwga e
B IIER 3NEE! Biet BHHe [TaARM DA AT TEd 3MIBRA AlGAl bt
REH Valded! AERUS/A.Gel At/ FEHUE!l W..AYe 3tfaRad setera APEA
o gon-2n wErEt @ Jmdn uRRdar s Fead aote.

Udbedd dAfgctifamess 3i@id oislli U gsond ferEon-an At
AFEB AEHABA el 3{ETST & Gl ARSIE Gd Bedat o 30 qid dQEar Ao
fetlstet ot B0t 3A ABSHRUTIE adst Dot 3R, ATeeld aqifst Jiett 31.20.UN B.39/3R
feates 29 AT 31.37.¢3/3R Jeia BN FerA fTarar dt sEIUwEdl AR Herett
@
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14. As such, this is not a case where the Applicant is transferred on
the basis of complaint made by 3rd person which necessitate some
inquiry about the veracity of complaint. Rather this is a case where
transfer is made in view of the report submitted by his superior
authority i.e. Deputy Commissioner of Police, Zone-III who has an
opportunity to see and supervise the performance of the Applicant. In
default report, it is further clarified that the Applicant was given memo
/show cause notice from time to time but he did not submit the
explanation. Though, learned Counsel for the Applicant tried to contend
that his client has submitted explanation, no such authentic record of
submitting explanation to memo referred in default report is

forthcoming.

15. Shri A. V. Bandiwadekar, learned Counsel for the Applicant in
reference to Rejoinder sought to contend that at the time of
consideration of interim relief, the record was produced by the
department but it was not showing any such default as now attributed
to the Applicant. I find no substance there in in view of the default
reports dated 01.07.2022 and 04.07.2022 annexed to Affidavit in Reply
which are at page nos.67 and 69 of PB.

16. True, in default report, the DCP did not make any specific
recommendation of transfer as pointed out by learned Counsel for the
Applicant but that hardly matters. In default report, the DCP
recommended for appropriate disciplinary action. On receipt of such
report, it was for PEB or disciplinary authority to find out solution and
where competent authority was satisfied that Applicant's transfer was
necessitated on account of lapses attributed to him then such decision
of competent authority can hardly be interdicted unless it is shown
malafide. In present case, no such malafide can be attributed in the
transfer. On the contrary, the transfer is made having found imperative

from the point of public interest and administrative exigency.
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17. Indeed, the Hon'ble Supreme Court in (2004)3 SCC 245 (Union of
India V/s Janardan Debanath) held whether there was any mis-
behavior or misconduct can be gone into departmental proceeding and
for the purpose of effecting a transfer, the question of holding an enquiry
to find out whether there was mis-behavior or conduct unbecoming of an
employee is unnecessary and what is needed is the prima facie

satisfaction of the competent authority.

18. Learned Counsel for the Applicant to bolster up his contention
placed reliance on the decision 2021 (4) Mh.L.J. (State of
Maharashtra & Ors. V/s Dr. Ashok R. Anand) to contend that where
transfer is punitive, the court ought not hesitate to strike down the
transfer order. Indeed, what the Hon'ble High Court held in Para No.13

is as under:-

"13. Finally, we record our agreement with the contention of Ms. Sonal that
the inquiry report dated May 14, 2020 formed the foundation for Dr.
Anand's transfer to SRTR Medical Hospital and has civil consequences. The
transfer was directed not purely in public interest or administrative
exigency, but treating the Inquiry Committee's report as sacrosanct without
Dr. Anand being given an opportunity of defending the allegations levelled
against him and without JT-WPL-2430-2021 giving him the chance to
respond to such report. Mere handing over of a questionnaire for eliciting
views on certain queries is no part of due process of law. It has transpired
from the materials on record that Dr. Anand had been quarantined for quite
some time and as a result thereof he was not regularly available for
discharge of his duties at GGMC. If indeed such absence affected the
hospital administration as well as there was lack of proper health care
facilities for patients, nothing prevented a simplicitor transfer order posting
Dr. Anand to SRTR Medical Hospital being issued without casting any
stigma on his reputation or performance of duties. The impugned order
dated August 5, 2020 waxes eloquent on how Dr. Anand was found to be
remiss in discharging duties, triggering the transfer. A Government servant,
holding a transferable service, can be transferred from one post to another
having regard to administrative policy or practice or because of
administrative reasons is beyond any shadow of doubt. When reasons for
transfer are administrative in nature and the appropriate authority acts
bona fide, the Court has to stay at a distance and not interfere with such
administrative order of transfer. However, an order of transfer could be
labelled as mala fide if it is used as a cloak for punishment. Unless a case of
mala fide is pleaded and proved, it may not be appropriate for the Court to
review the expediency and propriety of an administrative order to transfer a
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Government servant from one post to the other. Whenever a transfer order is
proved to have been issued mala fide or when such an order has penal
consequences, the Court ought not hesitate to strike down the transfer order.

19. Indeed, the above decision supports the Respondent's contention.
In present case, the transfer cannot be said punitive or clock on
punishment since transfer is made on account of administrative
exigency as continuation of the Applicant at Kolsewadi Police Station
found not conducive for police administration. Thus, once there is prima-
facie, satisfaction of the competent authority that the transfer is
necessitated due to administrative reasons then it need not be interfered

with by the Tribunal.

20. Learned Counsel for the Applicant further referred to the decision
of the Tribunal in O.A. No.461/2022 (Ramkrishan R. Jadhav V/s The
Additional Director General of Police (Traffice), Mumbai & Anr.),
decided on 10.08.2022 in which transfer was found bad for want of the
recommendation of PEB -2 as contemplated under Section 22J-4(b) of
Maharashtra Police Act. True, the default was also one of the grounds
but it was not enquired with by conducting preliminary enquiry. The
decision rendered by the Tribunal in 0.A.No.1023/2014 (Vijay Patil v/s
State of Maharashtra & Ors.) and 0.A.No.806/2019 (Sachin Bari
V/s State of Maharashtra & Ors.), decided on 03.10.2019 are also
quite distinguishable since those are delivered in fact situation.
Needless to mention, the decision rendered by the Tribunal in one matter
ipso-facto would not apply to another matter and single additional factor
or change in factual situation make a lot of difference. Therefore, one
need to decide the case on the basis of fact and circumstances of the

case.

21. Before concluding, it would be further apposite to note the
language and import of Section 22N(d) of Maharashtra Police Act as
reproduced above which provides that normal tenure of PI shall be six
years at Commissionerate other than Mumbai. In present case, the

Applicant was posted at Kolsewadi Police Station and transferred to
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Special Branch, Thane City by impugned order dated 22.08.2022. As
such, the posting of the Applicant was in Commissionerate and where
circumstances warrants, the PEB at Commissionerate level is
empowered to transfer him within Commissionerate in terms of Section
22N(2) of Maharashtra Police Act. In other words, only because the
Applicant was posted at Kolsewadi Police Station, he cannot have legally
vested right to continue at Kolsewadi for six years and the PEB at
Commissionerate level is empowered to transfer him within
Commissionerate where public interest or administrative exigency
warrants so. As such, for sake of argument even assuming that there
was no such serious default against the Applicant, in that event also, the
Applicant's posting at Commissionerate being six years, he could not
claim legally vested right to continue at one place much less legally

enforceable right.

22. The totality of the aforesaid discussion leads me to sum up that
challenge to the communication dated 18.05.2011 holds no water and

O.A. is liable to be dismissed. Hence, the following order :-

ORDER

The Original Application is dismissed with no order as to costs.

Sd/-

(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date: 21.03.2023

Dictation taken by: Vaishali Santosh Mane
DA\VSM\VSO\2023\ORder & Judgment\March\Transfer\O.A.927 of 2022.doc



